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STATEMENT PURSUANT TO RULF 28 (a) (3) 
PRELIMINARY STATEMENT 


This appeal is from an order of the United States 
District Court for the Northern District of New York (The 
Honorable James T. Folev) entered on December 19, i975, 
denying a petition for writ of habeas corpus. The District 


Court granted a certificate of probable cause and ieave to 


appeal in forma pauperis on January 14, 1976. (Socket 


Number 16 to Record on Appeal). 
This Court assigned the Legal Aid Society - Fed- 


eral Defender Servic-2 Unit as counsel for this anpeal. 


STATEMENT OF FACTS 


On July, 1972, appellant was sentenced for vio- 
lation of 18 U.S.C. §2312, the interstate transnortation 
of a stolen car, as a Youth Offender to a term of 0-6 
years imprisonment. On April 18, 1974, appellant was re- 
leased on parole. On December 17, 1974, he was ser *enced 
by the New York State Courts to a term of up to four years 
in custody for attempted robherv in the second degree con 
mitted while he was on parole. 

On January 19, 1975, while appellant was incar- 
cerated at the New York State Correctional Facility at 


Dannemora, New York, the United States Board of Parole 


= 


lodged against the appellant a parole violation detainer. 


Appellant requested a revocation hearing to present evi- 


dence in explanation or mitigation of the charges. 


On July 23, 1975, appellant received a letter 
from an acting Senior Analvst of the Board of Parole ad- 
vising him that the Board intended to review his case in 
120 days, and that if the detainer was not removed at that 
time, the case would be reviewed again in one vear.* 


No hearing has even been granted hy the Parole 


Appellant asserts that the detainer caused him 
to be cenied privileges at the institution, denied parti- 
cipation in college education programs and temporary re- 
lease programs, will deny to him the opportunity to defend 
against the charges and may expand the length of his period 
of custody. 


Judge Foley denied the writ, stating: 


This court has reviewed challenses 
of this kind most recently in a memoran- 
dum decision and order dated October 15, 
1975, in United States ex rel. Martinez 
v. Crawford, 75-Cv-5"5, The challenges 
are increasing and ruling hy the Court 
of Appeals, Second Circuit, on such ques- 
tions would he helpful. In the Martinez 


* The petition also refers to an attached letter from 


the Board dated August 14, 1975, However, it is not in- 
Ciuded in the papers. 


case, I conclv4ed habeas corpus did* not 
lie as the c ec’ remedy; that signi- 
ficant diffexencm 1 existed between Mor- 
rissey and t! a f Martinez, in their 
Cases noted abo..:, in that Morrissey in- 
volved a state pérolee, rather an a 
federal parolee aus in the Martinez case 
and as here, and neither parolee in 
Morrissey had heen convicted of a crim- 
nal offense violative of his parole. 
These differences, this court held, were 
pointed up in Gaddy v. Michael, 519 F.2d 
669 (4th Cir. IS75). This court then 
concluded that the distinctions were 
valid and persuasive and that no in- 
flexible time limit for parole revocation 
hearings applied to the United States 
Parole Board, In petitioner's case, the 
letter of the United States Board of 
Parole indicates that review of petition- 
er's case is ongoing.* 


ARGUMENT 

POINT 1 
THE PROMPT PAROLE REVOCATION 
HEARING REQUIRED BY MORRISSEY 
v. BREWER MUST RE AFFORDED A 
PAROLEE WHO COMMITS A NEW CRIMF 
WHILE ON PAROLE. 


A. Introduction 


This case presents the issue of whether Mor- 


rissey v. Brewer, 408 U.S. 471 (1972), requires a timely 
mmenccccmnmmammllien (-=—$=#s == nnn 


due process hearing where the parolee has been convicted 
of a new crime and the United States Board of Parole 

has lodged a detainer against the parolee in the custody 
of an other jurisdiction. Morrissey provides clear 
grounds for concluding that a timely parole revocation 


hearing with due process procedures is necessary 


—$— rae Fo appellant's separate 
The opinion is annexed as “B" to appellant's separate 
appendix. 


for the Board to render a disposition even if it is estab- 
lished that a parolee has violated parole by commi t- 

ting a new crime. Morrissey excludes from relitiga- 

tion before the Board only the fact of the new conviction. 
Other circumstances, those affecting disposition must be 
considered by the Board, 408 U.S. at 499. Taking well 
founded instruction from Morrissey, courts have concluded 
that the same rights accorded other parolees apply as 
well to those convicted of new crimes. Hahn v. Revis, 529 
F.2d 632 (7th Cir. 1975); Cleveland v. Ciccone, $17 F.2d 
1082 (8th Cir. 1975); Cooper v. Lockhart, 489 F.2d 303, 
312-313 (8th Cir. 1973); Arnold v. United States Board 

of Parole, 390 F. Supp. 1177 (D.D.C. 1975); Pavia v. Hogan, 
386 F. Supp. 1379 (N.D.Ga. 1974); Morden v. United States 
Board of Parole, 376 F. Supp. 226 (W.D.Mo. 1974); Pits- 
gerald v. Siegler, 372 F. Supp. 889 (D.D.C. 1974), appeal 
pending, sub. nom. Byrd v. Fitzgerald, N.C. Cir. Doc. No. 
74-1517; Jones v. Johnston, 368 F. Supp. 571 (D.N.C. 1974); 


appeal pending, D.C. Cir No. 74-1517; Sutherland v. D. C. 


Board of Parole, 366 F. Supp. 270 (D.D.C. 1974); United 


States ex rel. Hitchcock v. Kenton, 256 F. Supp. 296 (D. 
Conn. 1966). 

On the other hand other circuits have taken 
two other vositions on the matter. One position is 


that the hearing can he delaved until “he completion 


of the intervening sentence on the new conviction. Col- 
angelo v. United States Board of Parole, No. 75-1249 
(6th Cir. July 16, 1975, affirming, Civ. No. 74-251 


(N.D.Ohio December 20, 1974) (annexed as Appendix "ores 


Gaddy v. Michael, 519 F.2d 669 (4th Cir. 1975); Trimmings 


v. Henderson, 498 F.2d 86 (5th Cir. 1974), cert. denied, 
420 U.S. 931 (1975); Burnett v. United States Board of 
Parole, 491 F.2d 967 (Sth Cir. 1974); Cook v. Attorney 
General, 488 F.2d 667 (Sth Cir. 1974). The other is that 
relief will be granted if a hearing is unreasonably delayed 
and if the parolee can show grievous loss due to the delay. 
Orr v. Saxbe, No. 75-1042 (3d Cir. June 10, 1975), af- 
firming Civ. No. 74-341 (M.D.Pa. November 27, 1974) (an- 
nexed as Appendix "©"); Small v. Britton, 500 F. 2d 299 
(10th Cir. 1974). 

The Supreme Court has granted certiorari in 
Moody v. Daggett, Dor. No. 74-6632, to resolve this con- 
flict, one recognized by Judge Foley helow, as he chose to 
follow Gaddy v. Michael, supra, to denv the writ, while at 
the same time reauesting guidance from this Court. 

Appellant's position is that Morrissev expresslv 


applies to this situation; that Morrissey applies because 


A TT TTR, 


* The Solicitor General has taken the position that 


no hearing need be given under anv circumstances. 


~ 


the Board's rules permit dispositions other than to the 


loss of liberty if the parolee is a good risk; that the 


presence of a detainer adversely affects the parolee's 


prison status in the custodial jurisdiction; that the de- 


cisions denying Morrissev's applicability are logically 


incorrect, and the prohlems those cases envision as a re- 


sult of Morrissey doctrine are illusory, 


B. The procedures governing revocation 


Under the 18 U.S.C. §4205 and the Rules of the 


United States Board of Parole, 28 C.F.R, §2.49(a) a 


parole violation warrant is issued when a parolee vio- 


lates parole and Satisfactory evidence of the violation 


is presented to the Board, 


For the period between is- 


Suance of the warrant and the date of arrest of the parolee 


and his return to custody, that is execution of the war- 


rant, 


(18 U.S.C. §4205; 28 C.FP.R. §§2.51, 2.52(a)), the 3 


parolee is considered to be a fugitive, and he receives 


no credit as against his sentence, 


The parolee is cre- 


dited with the time 


from the date of the execution of the 


Warrant, 


Under 28 C.F.R. §2.55(c) and §2.56(b), upon a 


finding of a parole violation, the United States Board 


of Parole has the option of reinst 


ating the parolee to 


on) 


supervision or revoking his parole, Under 18 U.S.C. 
§4207 and 28 C.F.R. §2.56, a hearing is held to determine 
if a violation has occurred. The finding of a viola- 
tion does not require revocation (18 U.S.C. §4207; Es- 
guivel v. United States, 414 F.2d 607, 608 (10th Cir. 
1969); Brown v. Taylor, 287 F.2d 334 (19th Cir. 1961), 
cert. denied, 366 U.S. 970 (1962); United States ex rel. 


Obler v, Kenton, 262 F. Supp. 295, 299% (D.Conn. 1967) 3 


United States ex rel. Vance v. Kenton, 252 F, Supp. 344, 


$46 (D.Conn. 1956); Parole Revocation in the Federal Sv- 
TSS -—-~-etlaensiiee~-~taRpeantnenisteinnin=-taninemmseneeentii 


stem, 56, Geo. L.J.705, 731, 735-736 (1968)), and if the 
Board chooses to reinstate the parolee to supervision, 

« « « the person is released to fur- 

ther supervision in the community, 

and the time between the issuance of 

the warrant and his return to the 

community is counted toward the run- 

ning of his sentence, 

Annual Report, THE UNITED 
STATES BOARD OF PAROLE 
(July 1, 1972 = June 30, 
1973 at 27) 

On the other hand, the effect of revocation is 
loss of credit for the time from the date of release on 
parole (18 U.S.C. §4205; 28 C.F.R. §2.51: Peacock v. Hughes, 
427 F.2d 359 (Sth Cir. 1979); Canavari v. Richardson, 419 
F.2d 1287 (9th Cir. 1969), and cases cited therein), as 


well as good time. McKinney v. Taylor, 358 F.2d 689 (10th 


Cir, 1966). 


Further, the Board can compel the parolee to 
serve any unexpired time up to the maximum release date* 
(18 U.S.C. §4207), and does, at the time of the revoca-~- 
tion decision, set a re-parole date or a reconsiceration 
date. To the parolee, the siqnificance of this proceed- 
ing is obviously enormous. 

When the violation is hased on a new convic- 
tion which results in an intervening sentence, the Board 
functions pursuant to its rule, 28 C.F.R. §2.53.** 


Under that Rule, the Board takes the position, as it did 


* "Unexpired term" means the number of days of the 


sentence remaining as of the date of parole. McKinney v. 
Taylor, supra, 358 F.2d at 690. 

The relevant rule of the Board of Parole appears 
at 28 C.F.R. §2.533 


%. rant placed as a detainer and 


G1isposi 1L0Nn anter ew. 


(a) In those instances where the 
prisoner is serving a new sentence in 
an institution, the warrant may be 
placed there as a detainer. Such pri- 
sonder shall be advised that he may 
communicate with the Board relative 
to disposition of the warrant, and may 
request that it be withdrawn or exe- 
cuted so his violator term will run 
concurrently with the new sentence, 
Should further information be deemed 
necessary, the Regional Director may 
designate a hearing examiner panel 
to conduct a dispositional interview 
at the institution where the prisoner 
is confined. At such dispositional 
interview the prisoner may be repre- 
sented by counsel of his own choice 
and may call witnesses in his own 
behalf, provided he bears their ex- 
pense. He shall be given timely 
notice of the dispositional inter- 
view and its procedure. 


(Continued on next 


aGa 


here, that no parole revocation hearing need by given until 


the intervening sentence, regardless of length, is completed, 


Where a parolee is already in custody on another charge or 
conviction, the Board lodges the parole violation warrant . 
as a detainer against the parolee.* When the detainer is 


lodged, the parolee may communicate with the Board request- 


——————— 


(Footnote continued from last page): 


(b) Following the dispositional 
review the Regional director may: 


(1) Let the detainer stand; 

(2) Withdraw the detainer and 
Close the case if the expiration date 
has passed; 

(3) Withdraw the detainer and 
reinstate to supervision; thus permit- 
ting the federal sentence time to run 
uninterruptedly from the time of his 
Original release on parole or manda- 
tory release; 

(4) Execute warrant, thus per- 
mitting the sentence to run from that 
point in time. If the warrant is exe- 
cuted, a previously conducted disposi- 
tional interview may be construed as 
a revocation hearing. 


(c) In all cases, including 
those where a dispositional interview 
is not conducted, the Board shall con- 
duct annual reviews relative to the 
disposition of the warrant. These de- 
cisions will be made by the Regional 
Director. The Board shall request 
periodic reports from institution of- 
ficials for its consideration. 


* It must be recalled that from the moment of is- 


Suance of the warrant, the parolee is receiving no credit, 
and that since he is not in custody, that status continues, 


ait< 


ing either withdrawal of the warrant or execution of the 
warrant. A "review" is granted. Only at the Board's dis- 
cretion if further information is "deemed" necessary will 
a “dispositional interview" be held at the institution of 
custody.* After the review or interview, the Board can 
let the detainer stand, withdraw it or execute it. The 
effect of withdrawal is to credit the parolee with time 


from the date of his original release on parole. In 


substance, then, if a parole violation warrant is with- 


drawn, it is as if no warrant issued, and the parolee 

is simply continued on parole. Parole runs while the 
parolee is in the custody of another jurisdiction on the 
intervening sentence. 

If the warrant is executed, the parolee is 
serving the parole sentence and the new sentence simul- 
taneously, he receives concurrent credit from the moment 
of execution. 28 C.F.R. §2.53; Melson v. Sard, 402 F.2d 
653, 654 (D.C.Cir. 1968); Smith v. Rivers, 288 F.2d 567, 
575 (D.C.Cir. 1967); Mock v.- United States Board of Parole, 
446 PF. 9a 737 (Os. Cis. 1965)< Hash v. Henderson, 262 F. 
Supp. 1016, 1020 (E.D.Ark. 1967); see letter of Parole 
Board attorney in Edwards v. United States,422 F.2d 856, 
858 (6th Cir. 1970). 

The Board under its rules can refuse to with- 


draw or execute without any interview. 


—*¥—-Ho such interview occurred here. 


ws 


If the warrant remains in effect, annual "re- 
views" are given. 

As has been found elsewhere, it is the policy 
of the Board of Parole to delay parole revocation hearings 
on detainers lodged against those serving intervening 
sentences; until the completion of those terms of imprison- 


ment. Cleveland v. Ciccone, supra; United States v. Louzon, 


392 F. Supp. 1220, 1226, 1228 (E.D.Mich. 1975); Gaddv v. 


Michael, 384 F. Supp. 1390 (W.D.N.C. 1974), rev'd, 

Gaddy v. Michael, supra; see also, Reese v. Board of Parole, 
498 F.2d 698 (D.C.Cir. 1974). This procedure is intention- 
ally used by the Board, and included by the Board in its 


policy statement: 


Where a violation of parole or 

mandatory release is charged on the 

basis of a new crime on which he 

has been sentenced hy a Federal or 

other court, the prisoner will or- 

dinarily be required to serve the 

period of that sentence before the 

hearing is held on such violation, 

and his violator time will he ser- 

ved consecutively to the new sen- 

tence. 
RULES OF THE UNITED STATES 
BOARD OF PAROLE, Effective 
sanuacy 1, 2971, at 34, 


The procedures of the Board of Parole do not comply 


witn Morrissey Or due process 


Appellant alleges that he requested a parole 


revocation hearing from the United States Board of Parole. 


ee 


In response, the Board wrote to appellant that his case 
would be reviewed within 120 days, and if the detainer 

was not removed the case would be reviewed annually. The 
petition further alleges that he was never given a hearing. 
Apparently, the “review” procedure was the only process 
given to appellant.* 

It is nowhere asserted that the review procedure 
is comparable to a due process hearing. It is unclear 
precisely what a review entails. There is no time require- 
ment within which the review must be conducted and appar- 
ently it must be initiated bv a request of the parolee. 
Under 28 C.F.R. §2.53(c), the review is limited to insti- 
tutional reports supplied by prison officials. The parolee 
is not given the opportunity to see those reports or to 
contradict or correct them if they are incorrect, or to 
request additional information. The proceeding does not 
require the parolee's presence. While review permits the 
parolee to communicate with the Board, there is no require- 
ment that the Board consider the communications from the 


parolee,** and no provision for presentation of evidence, 


calling of witnesses, or assistance to the parolee. Nor is 


a written statement or explanation of the reasons for a de- 
cision to continue the detainer required. The response 


from the Board is usually a pro forma one that the de- 


ee LLC ETE LET CLC ATL LTCC CC CCL CC CN AC AA ACT, 


* 


The letter of August 23 might well provide this in- 
formation. 


** The Solicitor General concedes in his memorandum in 
Moody that the Board is free to ignore any facts. 
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tainer will remain in effect. Forms used by the Board are 
annexed as "D",. This tyne of proceeding has been held 

to be inadequate where release to liberty is at stake 
(Grasso v. Norton, 520 F.2d 27 (2d Cir. 1975); or where 


conditions of confinement are made more restrictive 


(Wolff v. McDonnell, 418 U.S. 539 (1974); Cardaropoli v. 


Norton, 523 F.2d 990 (24 Cir. 1975). 

Further, the "interview" granted also fails to 
comply with due process requirement. It is purely discre- 
tionary, and can be denied no matter what communicaticns 
are before the Board and notwithstanding a request from 
the parolee. While the parolee can produce witnesses, 
he must do so at his own expense without the advantages 
of compulsory attendance of those witnesses. For most 
parolees, this is meaningless. They are in custody, 
often long distances from the locations of their wit- 
ness, and may be unable to bear the costs of the transpor- 
tation of those witnesses to the institution. Again, 
there is no requirement that the Board advise the parolee 
ef the unfavorable information being used against him 
or that he be given an opportunity to explain or contra- 
dict it. There is also no requirement of an explanation 
fer the Board's decision. 

The Morrissey due process requirements require 


substantially more than is given here which is in reality 


wi he 


nothing more than a reading of the records that the cus- 


todial institution choses to forward to the Board. 


D. Due Process requires a hearing be granted 


It is now beyond challenge that principles of 


due process apply to parole revocation proceedings where 


parole is to be revoked, or reinstated (Morrisse. v. 


Brewer, 408 U.S. 471, 482 (1972)). Due process includes 
a preliminary hearing as promptly as is convenient after 
arrest (Id. at 485) and a timelv final revocation hearing 


(Id. at 488). Further, it is envisioned in Morrissey 


sree eens mine 


that the final parole revocatio earing is to determine 
both whether there has been a violation of parole and, 
in the event of a finding of violation, determination of 
the appropriate disposition (498 U.S. at 479-80,483-4, 


488): 


If it is determined that the parolee did 
violate the conditions ... , the second 
question arise[s]: should the parolee be 
recommitted to prison or should other steps 
be taken to protect society and imorove 
chances of rehabilitation? The first step 
is relatively simple; the second step is 
more complex. The second question involves 
the application of expertise by the parole 
authority in making a prediction as to the 
ability of the individual to live in society 
without committing antisocial acts. This 
part of the decision, too, depends on facts, 
and therefore it is important for the board 
to know not only that some violation was 
committed but also to know accurately how 
many and how serious the violations were. 
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Yet this second step, deciding what to do 
about the violation once it is identified, 
is not purely factual but also predictive 
and discretionary. 

Id., 408 U.S. at 580. 

The parolee must have an opportunity to be 
heard and to show, if he can, that he did 
not violate the conditions, or, if he did, 
that circumstances in mitigation suggest 
that the violation does not warrant revo- 
cation. 

Id., 408 U.S. at 483. 
forrissev provides the basis for the generally held con- 
clusion that the timely opportunity to present mitigating 
circumstances and to affect the Board's disposition of 
the case is part of the due process afforded to parolees. 
Preston v. Priggman, 496 F.2d 270, 273-4 (6th Cir. 1974); 
Caton v. Smith, 486 F.2d 733, 735 (7th Cir, 1973). 

In this Circuit, the requirement of a prompt 
parole revocation hearing preceded Morrissey. The Con- 


nectitut District Court has been unequivocal in its pro- 


tection of the rights of the parolee. Thus, in United 


States ex rel Vance v. Kenton, 252 F. Supp. 344, 346 


(D. Conn. 1966), the Court said: 


(The) petitioner's admission of violation 
fis not] an extenuating circumstance which, 
as the respondent argues, excuses the de- 
lay. Whether or not there has been a 
transgression is only the first of two 
decisions which must be reached following 
Section 4207 hearing. Loss of parole 
status and reincarceration are not auto- 
matic consequences of parole infraction. 


The statute also reauires the Board to 
determine whether the violator is still a 
good parole risk. A breach of the release 
conditions is but one element, albeit of- 
ten a forceful one, to be considered. The 
parolee may bring other factors to the 
attention of the Board which may induce 

it to give him another chance. [Citations 
omitted]. 


An accused violator, therefore, shoulc 
be presented within a reasonable time not 
only to respond to the charges against hin, 
United States ex rel. McCreary v. Kenton, 
190 F.Supp. 689, 691 (D.Conn. 1960), but 
also to attemot to convince the Board that, 
rotwithstanding the violation, his parole 
should be continued under the same or some 
other terms and conditions. Months of in- 
carceration prior to the hearing, in ad- 
dition to being fundamentally unfair, ef- 
fectively nullify this opportunity. 


See also Jenkins v. United states, 337 F. supp. 13468 


D.C.Conn. 1972); United States ex rel. Buono v. Kenton, 


287 F.2d 534 (2d Cir. 1961), cert. denied, 368 U.S. 846 
(1961) .* 

As recognized by Morrissey, the parolee's con- 
tinued liberty is not determined solely by a finding of 
violation - but the Board must make the further finding 
as to whether the parolee would he a good risk in order 
to determine whether to revoke. This can be affected 
by the evidence which can be produced by the parolee, 
with respect both to the violation and other circumstances 
of his personal life while on parole. Thus, due process 


applies to the entire proceeding. 
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* See discussion infra at32 . 
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From this Circuit, United Staces ex rel. Hitch- 
cock v. Kenton, 256 F. Supp. 296 (Conn. D.C. 1966), was 
an early and leading exponent of what becaite the princi- 
ple of Morrissey. In Hitchcock, a parolee who had admit- 
ted committing a new crime while on parole was sentenced 
to a suspended sentence. Ultimately the United States 
Board of Parole granted a long delayed hearing after 


Hitchcock had fileda petition for writ of habeas corpus. 


After the heartng, the Board made no determination as 


to whether the parolee was a good risk and merely re- 
voked parole. The district court, granting the petition 
for writ of habeas corpus found that Hitchcock was 
deprived by the delay in the hearing of evidence which 
would have affected the Board's disposition. The district 
judge found that the new crime was not enough to justify 
revocation and that the Board's procedures deprived the 
parolee of the opportunity to present mitigating evidence. 
In cases in which the parolee has been convicted 
of a new crime, the parolee's liberty is affected by the 
Board's decision even though the parolee is in custody 
for the new crime. Wolff v. McDonnell, 418 U.S. 539, 556 
(1974). The opportunity to present mitigating evidence 


is critical to any decision on concurrency, and concurrency 


oe 


obviously reduces the length of physical custody or parole 
on the parole violation sentence, Wolff v. McDonnell, 
supra, 418 U.S. at 556.’ Further, the pendency of the 
detainer affects the severity and level of the custody 

for the interveing sentence. A detainer can require cus- 
tody in a more secure institution, can deprive an inmate 
of the opporcunity to participate in special prison pro- 
grams, work release or educational release programs, 
furloughs, or it can affect parole relase. 


In Cooper v. Lockhart, supra, the Court of 


Appeals expressed with clarity the principle of Morrissey: 


It has been urged that the possible 
loss of individual liberty, which was 
the focal thrust of Morrissey, is not 
present in a detainefF Situation because 
the individual is already incarcerated. 
In other words, regardless of any fav- 
orable decision as to the parole revoca- 
tion, that decision cannot affect the 
present confinement. This argument, we 
think, violates the intended spirit of 
Morrissey and the later decision of 
Gagnon Vv. Scarpelli, 411 U.S. 778, 93 
8. Ct. 1756, 30 Used. 24 656 (1973). 


The Supreme Court has observed: 


"Society has a stake in whatever 
may be the chance of restoring him to 
normal and useful life within the law. 
Society thus has an interest in not hav- 
ing parole revoked because of erroneous 
information or because of an erroneous 
evaluation of the need to revoke parole, 
given the breach of parole conditions .. . 
And society has a further interest in 
treating the parolee with basic fair- 
ness: fair treatment in parole revoca- 
tions will enhance the chance of rehahbili- 
tation by avoiding reactions to arbitrari- 
ness." 


* * 


This possibility is just as much obscured 
and "forever lost” if a parole revocation 
hearing is postponed, 


* * * 


It is possible to argue (1) that a 
revocation hearing is needless since in 
most every case the detainer request will 
be placed because tte petitioner has viola- 
ted his parole through conviction of an- 
Other felony. .. 


[This] consideration could be a 
real one, if it were a foregone conclu- 
sion that revocation and reincarceration 
would always result, However, this is 
not so. There are many possible alter- 
natives. First, notwithstanding the con- 
viction in another state, the Roard of 
Parole may well waive revocation. This 
often occurs today but the decision to 
waive revocation is not decided until 
the prisoner is about to he released 
by the detainer state. The result is 
that because of the detainer, the prison- 
er is released without having been given 
the opportunity for rehabilitation in 
prison. 


Second, the argument that parole 
revocation and imprisonment will auto- 
Matically follow upon release overlooks 
the concern of the Supreme Court "that 
the defendant already in prison might 
receive a sentence at least partially 
concurrent with the one he is serving 
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Cooper v. Lockhart, supra, 


Hahn v. Revis, 520 F.2d at 637, expressed the 
identical view: 


Obviously, there is no point in relitiga- 
ting the fact that a violation occurred, 
yet it is not a foregone conclusion that 
parole will he revoked, Gagnon v. Scar= 
petit, 411 U.S. 778, TOs Bae 6 ek Chee 
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This is true even when the violation in- 
volves serious criminal conduct. Dawson 
{[Sentencing: The Pecision as to Type, 
Length and Conditions of Sentence 283), 
369-74 [1969]. Accordingly, notwithstand- 
ing incarceration for another offense, the 
violator has a substantial interest in 
presenting facts in mitigation of the vio- 
lation that would influence the Board 
either to set aside the violation warrant 
or execute it giving him the benefit of 
concurrent sentences, 


See also Cleveland v. Ciccone, supra, 517 F.2d at 1087. 


In Fitzgerald v, Siegler, supra, the District of 
Columbia District Court found no distinction between a vio- 
lation based on a new crime and other violations: 


The respondents would distinguish 
the instant case from Morrissey by limit- 
ing the latter solely to its own facts, 
which did not deal with a parolee in cus- 
tody by reason of a criminal conviction. 
However, that the Court was mindful of 
such a parolee is indicated by a remark 
made in the course of delineating the 
limits of the due process hearing: 
"Obviously a parolee cannot relitigate 
issues determined against him in other 
forums, as in the situation presented 
when the revocation is based on convic- 
tion of another crime." 408 U.S. at 490, 
92 S&S. Ct. at 2605. To this Court the 
plain import of that language is that 
the mandate of a prompt, final revoca- 
tion hearing is not obviated, but only 
that the content of such a hearing 
might be altered, by the fact of a con- 
viction while on parole. For instance, 
the first-stage preliminary hearing re- 
quired by Morrissey would surely be met 
by the fact of the intervening convic- 
tion and sentence. But according to 
Morrissey, there would have to be a 
second-stage final hearing in all cases 
and within a reasonable time to satisfv 
due process, 


In view of the above, then, it seems 
clear that the Board no longer has any 
discretion as to whether to grant a 
prompt parole revocation hearing, Such 
discretion as is lodged in the Board is 
related to what disposition to make in 
each case after and as a result of the 
hearing. But there must be a final 
hearing. 

(372 F. Supp. at 898) 


Indeed, in two earlier decisions (Sutherland v. 
District of Columbia Board of Parole, 366 F,. Supp. 1279 


(D.D.C. 1973); Jones v. Johnston, 368 F. Supp. 571 (D.D.C. 


1974)) of the same Court, it was held that Morrissey 


overruled that part of a decision of the Court of Appeals 
of the District of Columbia (Shelton v. United States 
Board of Parole, 388 F.2d 567 (D.C. Cir. 1967)) which 
excepted from the requirement of a prompt revocation hear- 
ing those cases in which the parolee had a new conviction 
and were serving an intervening sentence.* Thus, Jones 
reiterated what had been earlier said in Sutherland: 


[Shelton] misconceives the duties of 

the Parole Board and permits the imposi- 
tion of substantial deprivations without 
due process of law. 


{2] The D. C. Board of Parole, 
like the United States Parole Board 
under discussion in Shelton, retains 
full discretion to place a parolee back 
on the street even though he has clearly 
violated the conditions of his parole... 


* Shelton was a leading case in other aspects of 


parole law development. It was one of the first state- 
ments that the issuance of a violator warrants, and not 
its execution, triggers a procedure which as a matter of 
fundamental fairness must be pursued with reasonable dili- 
gence and with reasonable dispatch. See also Hyser v. 
Reed, 318 F.2d 225 (1963). See discussion infra at 29-30. 
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The Board must consider mitigating cir- 
cumstances and rehabilitative potential 
as well as the existence of parole vio- 
lations before determining that rein- 
carceration is appropriate. Cf. United 
States ex rel. Hitchcock v. Kenton, 

F, Supp. D. conn, 1966). Thus, 
a revocation hearing to aduuce *vidence 
on these matters is of vital inrortance 
even to a parolee whose parole viola- 
tion has already been established by 
a court of law. Moreover, delay in 
holding the hearing could substan- 
tially prejudice such a parolee. Not 
only might mitigating evidence be lost 
during the hears of intervening incar- 
ceration, see Jenkins v. United States, 
337 F. Supp. 1368 (D. Conn. a 
but the parolee could be arbitrarily de- 
prived of the opportunity to have his 
reincarceration, if ordered, run con- 
currently with the remainder of his 
intervening sentence, The maintenance 
of a detaire* against an inmate whose 
parole wil yer actually be revoked 
has other undesirable effects, trigger- 
ing an unnecessary loss of prison pri- 
vileges and hampering rehabilitation by 
placing the parolee's future into a 
state of prolonged uncertainty. 


The delay in the hearing deprives the parolee 
of the opportunity to present evidence that would persuade 
the Board that execution of the detainer with resulting 
concurrency of sentence is appropriate. The only way in 
which a parolee who violates parole can be afforded the op- 


portunity to have a portion of his sentence run concur~ 


rently with another sentence, as contrasted to receiving 


full or no concurrency, is for the Board to execute the 


warrant while the parolee is in custody under the inter- 
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vening sentence. If he is reinstated to parole, he is in 
the constructive custody of the Attorney General through 
the Parole Boars. If parole is revoked the Attorney 
General exercises constructive custody of the parolee 
through the Bureau of Prisons even though the place of 


physical custody remains unchanged. In either case the 


parolee is getting credit against both his sentences ~-- 


State and Federal. 


The refusal of the Board to give a parole violation 
hearing at a time when it can exercise the full range of its 
discretion -- including execution, with resulting concurrency 
of sentences -- deprives the parolee of an opportunity to 
ootain the extent of concurrency which he is entitled to 
receive and which is appropriate in his case. Delaying the 
hearing until completion of sentence leaves the Board with 
the power to grant a fully retroactive sentence which may 
not be appropriate and which, for that reason, the Board may 
reject as a disposition.” 


a ee trite 


* In Orr v. Saxbe, supra, the Court held there could 
be no grievous loss because the Board could shorten the 
time required to be served on the remaining unexpired term. 
However, the Court fails to consider that this does not re- 
duce the total sentence, and that the parole term will 
thereby be made longer. 


The denial of a prompt proceeding resulting in loss 
of opportunity to receive a disposition permitted under the 
rules is a violation of the Constitution. United States v. 
Roberts, 515 F.2d 642 (2d Cir. 1975) (where a delay in trial 
deprived the defendant of the opportunity to be treated as a 


young adult offender). 


Smith v. Hooey, 393 U.S. 374 (1969), and its progeny 
hold that the loss of the opportunity for concurrent sentences 
caused by an unreasonable trial delay is a constitutional vio- 
lation. Smith holds that a prisoner of one jurisdiction who has 
lodged against him a detainer from another jurisdiction may 
be prejudiced by a delay in resolving the status of the de- 


tainer: 


At first blush it might appear that 
a man already in prison under a lawful 
sentence is hardly in a position to suf- 
fer from "undue and oppressive incarce- 
ration prior to trial." But the fact is 
that delay in bringing such a person to 
trial on a pending charge may ultimately 
result in as much oppression as is suf- 
fered by one who is jailed without bail 
upon an untried charge. First, the pos- 
sibility that a defendant already in 
prison might receive a sentence at least 
partially concurrent with the one he is 
serving may be forever lost if trial of 
pending charge is postponed. Second- 
under procedures now widely practiced, 
duration of his present imprisonment 
be increased, and the conditions 
which he must serve his sentence 
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And while it might be argued that a 
person already in prison would be less 
likely than others to be affected by 
"anxiety and concern accompanying public 
accusation," there is reason to believe 
that an outstanding untried charge (of 
which even a convict may, of ocurse, be 
innocent) can have fully as depressive 
an effect upon a prisoner as upon a per- 
son at large. 


Footnotes omitted. 


See Strunk v. United States, 412 U.S. 434, 439 (1973); 


Dickey v. Florida, 398 U.S. 30 (1970). The same ration-—" 


ale applies to parole proceedings. Hahn v. Revis, supra. 


Appellant alleges in his petition that he was 
denied the opportunity to participate in an iducational 
college program, to participate in a prison release pro- 
gram and that he lost certain privileges while in New 
York State custody and that this was due to the presence 
of the detainer.* 

The adverse and prejudicial impact of detainers 
has been recognized by Congress and the courts, In the 
reports on the Interstate Agreement on Detainers Act (18 


U.S.C. App. §2) Congress wrote: 


The Attorney General has advised the 
committee that a prisoner who has had a 
detainer lodged against him is seriously 
disadvantaged by such action. He is in 
custody and therefore in no position to 
seek witnesses or to preserve his defense. 
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* This was no dispute that these consequences re- 


sulted from the detainer. 


He must often be kept in close custody 
and is ineligible for desirable work as- 
signments. What is more, when detainers 
are filed against a prisoner he sometimes 
loses interest in institutional oppor- 
tunities because he must serve his sen- 
tence without knowing what additional 
sentences may lie before him, or when, 
if ever, he will be in a position to em- 
ploy the education and skills he may be 
developing. 
(1970 U.S. Code, Cong. and 
Admin. News 4866. 


In Hahn v. Revis, supra, the Court stated: 

We recognize that a detainer may result 

in a loss of privileges when a prisoner 

is serving a sentence and that it mav 

substantially diminish the prisoners' 

prospects for parole. 

(520 F.2d at 637) 

To avoid these results, Federal courts have directed that 
federal institutions give no effect to unprocessed state 
detainers lodged against residents of the federal insti- 


tution. Wingo v. Ciccone, 507 P.32d 354 (9th Cir, 1974); 


Mattingly v. Ciccone, 502 F.24 S03 (8th Cir. 1974); 


McEachern v.. Henderson, 485 F.2d 694 (5th Cir. 1973)? 


see also, Shelton v. Meier, 485 F.2d 117 (9th Cir. 1973) .* 
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* Under Braden v. Kentucky, 410 U.S. 484 (1973). an 
inmate can challenge the validity of a state detainer in 
the federal court in the state after he has exhausted 
state remedies. 

Under George v. Nelson, 399 U.S. 224 (1970), the 
effects of State detainers on the custody in another juris- 
diction can be challenged in federal courts of custodial 
jurisdiction after the state remedies of the custodial 
jurisdiction are exhausted. 

Here there is no such problem. The parolee has re- 
quested the relief from a federal Getainer and the feder- 
al parole board has denied it. 
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It would be ludicrous if the federal courts failed to 


protect against unconstitutional conduct by the Federal 


Board. See also Cooper v. Lockhart, supra; Cleveland 


v. Ciccone, supra; United States v. Condeleria, 131 F. 
Supp. 797, 805 (S.D.Cal. 1955); Lawrence v. Blackwell, 


298 F. supp. 768, 713-4 (N.D.Ga. 1969).* 
E. The cases in conflict 


As noted earlier, the Fourth, Fifth, and Tenth 
Circuits have held that Morrissey does not require that a 
parole revocation hearing he held prior to the expiration 
of the intervening sentence. The argument articulated to 
support this position is that under 18 U.S.C. §4207, no 
hearing is required until the warrant is executed and 
that to compel the Board to execute the warrant elimin- 
ates the discretion in disposing of a case hecause exe- 
cution starts the time running and automatically produces 
concurrent sentences. Cook v. United States Attorney 
General, 488 F.2d 667 (Sth Cir. 1974): 


Both statute and precedent confirm 
that execution of the warrzit is the 
operative factor in triggering the 
availability of the hearing. 

(488 F.2d 671) ** 


®—In Orr v. Saxbe, supra, the court assumes the same 


deprivations will be imposed based on the fact that the 
inmate committed a crime while on parole even if no de- 
tainer is lodged. There is no authority for this proposition. 

** The District Courtsof the Fifth Circuit are divided, 
Pavia v. Hogan,supra, refusing to follow Cook and Burnett 
because of Morrissey and Wolff v. McDonnell, supra, and Gray 
Ve Hogan, 368 F. Supp. 476 (N.D.Ga, 1975), adhering to the 
Circuit decisions. 


See also Small v. Britton, supra, 500 F.2d at 301 


This reasoning puts form over substance. It 


is the act of lodging the detainer that denotes the inter- 
est of the Board in pursuing the violation, Cleveland 
v. Ciccone, supra, 517 F.2d at 1087, and which produces 
the adverse consequences to the parolee. Further, this 
approach does not square with the Board's own rules of 
procedure. As was noted earlier, the Board can let the 
warrant stand, execute it, or withdraw it. Under the 
Board's own rules, the Board gives a review or the dis- 
cretionary dispositional interview (28 C.F.R. §2.53(a)). 
The interview is deemed a full hearing if the Board 
makes a prior decision to execute the detainer (28 C.F.R. 
§2.54(b) (4)}. Consequently, it is the decision of the 
Board to treat the custody of the parolee by another juris- 
diction as Federal custody ~-- and not the review or inter- 
view -- which results in execution of the warrant. Since 
che Board's own rules provide for this procedure with an 
interview, it is inconceivable that a true parole viola- 
tion hearing cannot be treated identically. United States 
ex rel, Hahn v. Revis, supra, 520 F.2d 632. Indeed, the 
hearing would enable the Board to make a more informed 
judgment as to how to proceed. 

If the cases are concerned with the definition of 


"retaken" as that word appears in §4207, it can appropri- 


ately be redefined so that it is in accord with the con- 
stitutional requirements of due process. 

It is also said that a delayed hearing 
works to the advantage of the parolee, who then has time 
to build up a good prison record for presentation to the 
Board at the conclusion of the parolee's intervening 
sentence. Gaddy v. Michael, supra, 519 F.2G at 675. 
This reasoning is contrary to the Board's own procedures, 
which state that a parolee serving a new sentence shall 
be advised that he may communicate 

- e with the Board relative to dis- 
osition of the warrant, and may re- 


mest that it be withdrawn or exe- 
cuted so his violator term will run 


u 
concurrently with his new sentence. 
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If the parolee believes that a hearing should be 
delayed, he surely has the option, even under the Board's 
perception of the precedure, to request that. However, 
where the delay will deprive the parolee of the opportunity 
to achieve the disposition that is both most realistic and 
beneficial the Board cannot unilaterally determine that it 
would be in the parolee's best interest not to have the 
hearing. Further, if the Board believes that execution of 
the warrant is not the proper disposition, it can let the 


warrant stand. 28 C.F.R. §2.53(b) (1). 
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Cases had also held that the loss of the oppor- 
tunity of concurrency of sentence, or the adverse effects 
on conditions of custody due to the pendency of the de- 
tainer are not prejudicial effect of constitutional or 
substantial dimension. This reasoning is contrary to 


Smith v, Hoey, supra, and Wolff v. McDonnell, supra. 


The cases that hold that a delayed hearing is per- 


mitted, but remediable if there is "grievous loss” (Orr 
v. Saxbe, supra; Small v. Britton, supra; Cf. Gaddy v. 


Michael, supra), take a narrow view of prejudice, They limit pre- 


judice to a loss evidence that would be unavailable when the 
parole revocation proceeding is finally given at the con- 
clusion of the sentence. As noted, however, the loss of 

the opportunity for concurrency and the increased severity 
of conditions of contfinement are losses which cannot be 
remedied, It is not sufficient to say that the Board 

would not have granted concurrency by execution of the 
warrant even if a timely and fair hearing had been granted. 
There is simply no way of knowing what the Board would have 
done after such a hearing. N.L.R.B. v. District Council, 


363 F.2d 204 (9th Cix. 1966).* 


® One of the true curiorsities in the opinion relied 


upon by the Board, Gaddy v. Michael, 519 F.2d 669 (4th Cir, 
1975), is that it rejects the need for a parole violation 
hearing within a specified number of days in favor of the 
balancing approach adopted in speedy trial cases, citing 
Barker v. Wingo, 407 U.S. 514 (1972). Barker, of course, 
Considers a balancing of prejudice cause by the delay, the 
reason for the delay, and the length of the delay. However, 
instead of balancing those elements, Gaddy dogmatically con- 
cludes: 

Equally settled is the rule that where 

a warrant has been properly issued within 

the maximum term of the sentence, the exe- 

cution of that warrant may be held in 

abeyance for the service of an sntar vent sg 

sentence and again such delay is reasonable. 


(Id., 519 F.2d at 674) 
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It must be noted that this Court has held that the 
error in delaying a revocation hearing can be cured by the 
granting of late but fair hearings where the parolee can 
show no prejudice due to the delay. United States ex rel, 
Blassingame Vv. Gengler, 509 F.2d 1388 (2d Cir, 1972); 


United States ex rel, Buono v. Kenton, 287 F.2d 534 (2d Cir, 
te ex rel, Buono sAEntON 


1961) .* Compare United States ex rel. Hitchcock v. Kenton, 
ate Bit choock Renton 


256 F. Supp. 296 (Conn. D.C. 1966). However, any delay in 

the hearing produces a delay in the Opportunity to present 
mitigating circumstances justifying re-release, Moreover, 

in cases where the United States Board of Parole lodges a 
detainer against an individual in another institution and fails 
to give a parole revocation hearing, the delav results in a 
lost Opportunity to obtain concurrent sentences, and this 


cannot be cured by a hearing no matter how fair, 


The parole hearing by statute, §4207, has as its 
purpose to determine whether parole should be revoked. Mor- 
rissey recognized the need for consideration of facts other 
than those concerning the violation in order to determine 


whether the parolee should remain at liberty. On this ques- 
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* These case did not deal with an intervening sentence 
but with a parolee in custody for the crime which was the 
basis for the parole jurisdiction, Thus, there was no loss 
of prison time, 


tion, Morrissey made no distinction between types of viola- 
tions. Indeed, 73.7% of federal parole violations are 


based on new crimes.* Nonetheless, there is no indication 


that the Court intended to restrict Morrissey to the small 


remaining group. The principles of that decision are pro- 


perly applicable in all parole revocation proceedings. 


CONCLUSION 


FOR THE ABOVE=STATED REASONS 
THE ORDER BELOW MUST BE RE- 
VERSED, AND THE APPELLANT DE- 
TAINER WITHDRAWN WITH PREJU- 
DICE. 
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